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Secretary of State for Justice v MM 
[2018] UKSC 60

Majority decision of the Supreme Court:

• Neither the tribunal nor the secretary of state are permitted under
the MHA to impose conditions amounting to detention or a
deprivation of liberty upon a conditionally discharged restricted
patient.



MM: Facts

• MM diagnosed with mild learning disabilities, autism, and pathological fire setting.

• MM had been convicted of arson and was considered a risk of fire setting as well as
behaving in a sexually inappropriate way towards women.

• Detained in hospital – s.37 & s.41 MHA

• MM applied to FTT for conditional discharge

• MM wanted to consent to a conditional discharge under a care plan that required him to
live at a particular place (not free to leave) and only allowed out with an escort.

• Accepted that care plan amounted to deprivation of liberty (Art.5 ECHR, Cheshire West).

• MM had capacity to consent to consent to such placement.

• RC and treating clinician opposed discharge, but 2 external experts considered MM could
be safely managed in community with this restrictive care plan.



MM: court decisions
• FTT had ruled that there was no power to impose conditions amounting to

a dol, even with consent of a capacitous patient.

• UT reversed that decision.

• Court of Appeal restored FTT decision.

• Supreme Court dismissed the appeal:
S.42(2) [SS power to absolutely/conditionally discharge restricted patients] and s.73(2)
[FTT power to discharge restricted patients] MHA did not permit a condition on a
restricted patient’s discharge which would amount to a deprivation of liberty, even
with consent of a capacitous patient.

NB: Lord Hughes dissenting



MM: Supreme Court reasoning
(i) in the absence of express language or necessary implication, general words in
s.42(2) and s.73(2) to be construed as not interfering with a person’s ECHR rights;

(ii) proposed condition would be impractical - no sanction for breach (no coercive
powers over conditionally discharged patients), except recall, & patient could
withdraw consent and demand release;

(iii) power to impose such a condition would be contrary to whole scheme of MHA
– no equivalent protections for conditional discharge as for detention in hospital or
place of safety.

[reminder: conditionally discharged restricted patient is not liable to be taken into custody or
returned anywhere unless and until he is recalled to hospital by the secretary of state. Breach of
condition does not automatically trigger recall.]



Dissenting opinion of Lord Hughes

Lord Hughes dissented:

• “it seems to me that the F-tT does indeed have the power, if it
considers it right in all the circumstances, to impose conditions upon
the discharge of a restricted patient which, if considered out of the
context of an existing court order for detention, would meet the
Cheshire West test, at least so long as the loss of liberty involved is not
greater than that already authorised by the hospital and restriction
orders.”

• Considered consent of capacitous patient made no difference to legal
power.



Consequences of MM

• As P argued in MM, if a condition amounting to a deprivation of
liberty cannot be imposed under conditional discharge, will patients
stay in hospital longer than otherwise would have done under a
restrictive (dol) care plan?



Practicalities of MM (1)

• The purpose of CD is to enable patient to make a safe transition from 
the more institutional setting of a hospital to a less institutional 
setting in the community 

➢How can this be achieved since MM?

➢What if discharge of a forensic patient would only be suitable if 
conditions amounting to dol were imposed?

➢Does it matter if the patient consents or not?



Practicalities of MM (2)

1. Cannot impose condition/s that amount to a deprivation of liberty 
in the community under a conditional discharge. Do the conditions 
that would amount to a dol really need to be imposed? 

2. Consent irrelevant to community dol under MHA – MM, and 
Buzadji v Moldova (2016) 42 BHRC 398 [consent given in circs 
where the choice is between greater and lesser forms of dol may 
not be real consent at all.]

3. S.17 leave of absence with condition of custody (s.17(3)) [with SS 
consent – s.41(3)(c)(i)] – this is the approach encouraged by the SS 
in recent guidance.



Practicalities of MM (3)
Could the FtT defer discharge to allow CoP to authorise a community DOL?

• In MM, Lady Hale for the majority expressly declined to engage with the question of
whether “the Court of Protection could authorise a future deprivation, once the FtT
has granted a conditional discharge, and whether the FtT could defer its decision for
this purpose.”

• CoP only has jurisdiction where P lacks relevant capacity – SC did not decide the
argument before it as to whether those with capacity were unlawfully discriminated
against as compared with persons lacking capacity protected by the MCA DoL
safeguards…

• SS guidance is that Tribunal can direct a deferred conditional discharge, whilst
necessary arrangements put in place for MCA DoL authorisation.



Practicalities of MM (4)

• What about patients currently conditionally discharged with
conditions that amount to a deprivation of liberty?

➢Recall – SS guidance suggests considering s.17(3) leave at this point
for 12 month max.

➢Or vary conditions (so as not to amount to an unlawful dol)

➢Or absolute discharge

➢Or refer to the Tribunal



Welsh Ministers v PJ [2018] UKSC 66

• PJ’s appeal against the Court of Appeal’s decision that:
(i) a responsible clinician (RC) has an implied power to impose conditions on 
a community treatment order which deprive the patient of his or her liberty 
and
(ii) the Mental Health Tribunal has no power to scrutinise the lawfulness of 
the conditions imposed by the RC.  

• Appeal successful: SC found RC has no power to impose conditions on a 
CTO which deprive an incapacitated patient of his/her liberty.

• MHRT has no power to review conditions  



PJ: Background
• PJ had been made subject to a CTO in 2011 following a period of detention in

hospital under s.3 MHA.

• Mild to borderline learning disability and difficulties within the autistic spectrum,
abnormally aggressive and seriously irresponsible behaviour consisting of violent
and sexual offending. Previously subject to a hospital order under s.37 MHA

• PJ was discharged from hospital to a specialist care home accommodating up to
10 men with moderate to borderline learning disability and a history of
challenging or offending behaviour.

• Subject to a CTO, which specified that in addition to the mandatory conditions in
s.17B(3) MHA he was required to reside at the named care home and adhere to
its rules, abide by his care plan, and abide by his risk management plans. The
practical effect of these conditions was a deprivation of liberty.

• PJ wanted more freedom to see his family and his girlfriend and challenged the
CTO before the Mental Health Review Tribunal (Wales) (MHRT) on the basis that
it was an unlawful deprivation of his liberty.



PJ: Court proceedings
➢MHRT upheld the CTO, finding that the appellant was not deprived of his liberty under Article 5

ECHR and that even if he was, the need for a CTO had to take precedence over any human rights
issues(!)

➢Upper Tribunal: Mr Justice Charles held that the MHRT had erred in its approach to Article 5
ECHR, but did not decide whether or not the appellant had in fact been deprived of his liberty
under the CTO regime. He found that it would not be lawful to impose conditions in a CTO which
had the practical effect of depriving the patient of his liberty.

➢Court of Appeal: decided that, by necessary implication, MHA permitted an RC to restrict the
freedom of movement of a patient to such an extent that it amounted to a deprivation of liberty.
Further, the Court of Appeal found that the MHRT had no power to discharge the CTO even if the
patient was unlawfully deprived of his liberty.

➢Supreme Court (unanimous): no power to impose conditions on a CTO that amount to a
deprivation of liberty.



PJ: Deprivation of liberty
The conditions that amounted to a deprivation of liberty in PJ’s care plan:

(a) his whereabouts were monitored at all times within the unit, with 15-minute observation

(b) there was a 'time-out' policy in operation

(c) he was escorted by staff on all community outings, including when attending college and 
meeting his girlfriend

(d) all unescorted leave had to be agreed by the RC and social supervisor

(e) he was allowed 30 minutes per week unescorted leave for banking, 30 minutes for shopping, 
30 minutes on two other occasions ‘as long as safe to do so’, and two to three nights with his 
mother every fortnight

(f) there was an absconding protocol allowing for restraint techniques to be used as a last resort

(g) his alcohol use was limited to four units per week and he was breathalysed to secure 
compliance, and an alcohol reading after home leave or contact with his brother would result 
in immediate suspension of home leave

(h) unescorted leave would be stopped if risk factors increased



PJ: Supreme Court decision 
• The Welsh Ministers’ argument up until the hearing was that such 

conditions could be imposed under a CTO.

• The Secretary of State for Health was not involved in the proceedings and 
did not provide his views, although the court noted that the Mental Health 
Act Code of Practice clearly states that CTO 'conditions must not deprive 
the patient of their liberty' (para 29.31). The respondent advanced an 
alternative and diametrically opposed argument at the hearing that 
because CTO conditions cannot be enforced, they cannot amount to a 
deprivation of liberty and it is therefore permissible to impose them.

• Lady Hale gave the judgment (with which the four other justices agreed) 
dismissing the respondent’s argument and allowing the appeal. 



PJ: Supreme Court decision

• Lady Hale emphasised, reiterating the approach of the European Court of Human 
Rights, that when considering deprivations of liberty, it was necessary to look at 
the individuals' concrete situations and ask whether they had in fact been 
deprived of their liberty. The lack of a legal power to do so was not decisive of 
whether the factual circumstances amounted to a deprivation of liberty.

• The respondent’s alternative argument was that the acid test of a deprivation of 
liberty in P v Cheshire West and Chester Council and another [2014] UKSC 19 
being whether the patient was under continuous supervision and control and not 
free to leave, should be modified in cases where the object was to enhance 
rather than further curtail the patient’s freedom. Lady Hale dismissed this 
approach, identifying that there was no reason to distinguish from Cheshire West
on the facts and, in any event, as the court was a panel of five, it could not depart 
from the decision of a panel of seven justices in Cheshire West.



PJ: Supreme Court decision

• The Supreme Court concluded that the Court of Appeal’s approach to statutory interpretation, 
which found that, by necessary implication, an RC could deprive a patient of his liberty under a 
CTO, was incorrect: 'The very general words in [MHA 1983, s 17B(2)] cannot authorise the RC to 
impose conditions which deprive a patient of the fundamental right to liberty' (para 24). The 
Supreme Court went on to emphasise that a conscientious responsible clinician could be 
expected not to impose such conditions (para 34). Furthermore, the court emphasised the 
statutory duty on hospital managers to ensure that patients and their families were informed 
about the true legal effects of a CTO, including the limits on the conditions that could be imposed.

• The final question for the court was what the MHRT could do where it found that patients were 
deprived of their liberty in the community. The MHRT only has power to order immediate or 
delayed discharge, not to revoke or vary conditions. The court confirmed that the only remedy 
available, if the reality was that the patient was being unlawfully detained, was either habeas 
corpus or judicial review. However, conditions of detention and treatment might be relevant to 
the consideration of the statutory criteria, particularly in borderline cases. If the MHRT uncovered 
an unlawful deprivation of liberty, it had the power to explain to all concerned the limits of what 
was permitted under a CTO (para 33).



PJ: Role of the Tribunal
• The final question for the SC was what the MHRT could do where it found 

that patients were deprived of their liberty in the community?

➢The MHRT only has power to order immediate or delayed discharge, not to 
revoke or vary conditions. 

➢The court confirmed that the only remedy available, if the reality was that 
the patient was being unlawfully detained, was either habeas corpus or 
judicial review. 

➢However, conditions of detention and treatment might be relevant to the 
consideration of the statutory criteria, particularly in borderline cases. If 
the MHRT uncovered an unlawful deprivation of liberty, it had the power to 
explain to all concerned the limits of what was permitted under a CTO 
(para 33).



PJ: Role of clinicians 

• The Supreme Court went on to emphasise that a conscientious
responsible clinician could be expected not to impose conditions
amounting to a deprivation of liberty.

• The Court emphasised the statutory duty on hospital managers to
ensure that patients and their families were informed about the true
legal effects of a CTO, including the limits on the conditions that could
be imposed.



PJ: Practical implications 

• Cannot use conditions imposed in CTOs to deprive patients of their liberty in the
community.

• Trusts will need to review CTO cases to ensure that they are complying with the
judgment.

• Hospital managers would be well-advised to review the information they provide
to patients and carers to ensure that this accurately explains the true legal effect
of CTOs.

• Tribunals may be asked to explain the limits of CTOs to all concerned in the event
that they uncover an unlawful deprivation of liberty.

• In the long term there will be a need for the government to consider the
recommendations about CTOs contained in Sir Simon Wessely’s independent
review of the MHA which would entail a reduction in the use of CTOs. The review
suggested that they were in the 'Last Chance Saloon'.



Deprivation of liberty: MHA or DOLS?



Ineligibility for DOLS: Case A

• A person is ineligible for a Schedule A1 authorisation if s/he falls into 
Cases A-E of Schedule 1A, MCA. In practice: 

• Case A: P is detained under sections 2, 3, 35-38, 44, 45A, 47, 48, 51 
MHA



Ineligibility for DOLS: Case B

• Case B: P is liable to be detained under the sections above, is not 
detained and
• A DoLS authorisation would be inconsistent with a requirement imposed in 

connection with liability to detention (e.g. P subject to a conditional discharge 
the conditions of which require residence at a place other than a care home 
or hospital);  OR 

• The care and treatment proposed to be given under a DoLs authorisation 
“consists in whole  or in part of medical treatment for mental disorder”. 



Ineligibility for DOLS: Case C

• Case C: P is subject to a “community treatment regime”, i.e a 
community treatment order pursuant to s.17A MHA or similar 
obligation, and:
• A DoLS authorisation would be inconsistent with a  condition of the 

community treatment regime (e.g. P subject to a CTO the conditions of which 
require residence at a place other than an care home or hospital);  OR 

• The care and treatment proposed to be given under a DoLs authorisation 
“consists in whole  or in part of medical treatment for mental disorder”. 



Ineligibility for DOLS: Case D

• Case D: P is subject to a “guardianship regime” (i.e a guardianship 
application under s.7 MHA, a guardianship order under s.37 MHA or 
similar obligation) and
• A DoLS authorisation would be inconsistent with a requirement imposed in 

connection with  the guardianship regime ((e.g. P subject to a requirement to 
reside in a place other than an care home or hospital);  OR 

• The DoLS authorisation would authorise P to be a “mental health patient” 
(i.e.to be accommodated in a hospital for medical treatment for mental 
disorder) and P validly objects to some or all of the relevant treatment



Ineligibility for DOLS: Case E

• Case E:  It is proposed that P be detained in hospital for the treatment 
of mental disorder and: 
• P  is “within the scope of the Mental Health Act” in so far as it is possible to 

make an application under either s.2 or 3 MHA

• The necessary medical recommendations are in place

• The treatment in question is necessary for P’s health  or safety or the 
protection of others (s.3(2)(c) MHA) and cannot be provided under the MCA 

• P validly objects to some or all of the proposed treatment. 



Case law on ineligibility for DOLS

AM v SLAM [2013] UKUT 0365 (AAC)
• Is the purpose of the DoLS authorisation to authorise P’s accommodation 

as a “mental health patient” (i.e. being accommodated in a hospital for the 
purpose of being given medical treatment for mental disorder :para. 16(1) 
Sch. 1A)) ? 

• Does P object to being a “mental health patient” or to being given some or 
all of the “mental health treatment” (i.e. medical treatment of mental 
disorder: para 16(1) Sch. 1A)?

➢P objects - ineligible - DoLS cannot be used
➢P does not object - eligible - DoLS authorisation can be given



AM v SLAM (2)

• Whether detention under the MHA warranted:  Three Questions for MHA 
decision maker:

1. Does P have capacity to consent to admission as an “informal patient” 
under s.131 MHA

2. Can the hospital treat lawfully under the MCA? (compliant incapacitated)

3. If there a choice between reliance on MHA 1983 and MCA 2005 Sch A1, 
which is the least restrictive way of best achieving the proposed 
assessment/treatment?



Where neither MHA or MCA available

A NHS Trust v A [2014] Fam 161

• P refusing to eat or drink

• Trust applied for declarations that he lacked capacity to litigate and to make 
decisions re nutrition and hydration  and that was lawful to force feed

• Interim declarations made in these terms but P struggled to prevent nasogastric 
tube from being inserted

• DOL required in order to force feed P

• Clinical consensus was that P was suffering from delusional/paranoid personality 
disorder causing him to believe that hunger strike would cause UKBA to return his  
passport and grant asylum AND that he lacked capacity re nutrition and hydration



A NHS Trust v A (2)

• Court accepted evidence that P would die without artificial nutrition/hydration

• P had said on occasions that he did not wish to die and his family did not wish 
him to die

BUT

• P actively resistant to force-feeding

• P’s written statement (not an advance decision) evidenced his wish not to be 
force fed

• Hunger strike was a legitimate form of protest
• Force-feeding was degrading and unpleasant and would involve DOL 

• Recovery would accelerate return to Iran where he feared persecution by 
authorities



A NHS Trust v A (3)

Court concluded that: 

➢P lacked capacity re nutrition/hydration and in his best interests for 
an order to be made permitting forcible nutrition/hydration which 
would require a deprivation of liberty

➢P’s detention pursuant to s.3 MHA by time of the final hearing made 
him ineligible for DoLS pursuant to Schedule 1A MCA. 

➢Ineligibility also meant that the Court of Protection could not 
authorise the deprivation of his liberty under s.16A MCA even if such 
an order would preserve life.



A NHS Trust v A (4)
• P could not be force-fed under the MHA since purpose of admission for treatment under 

s.3 MHA was to administer anti-psychotic medication via nasogastric tube and not  to 
administer food and water: When P previously treated with anti-psychotic drugs this did 
not change his views about the hunger-strike. 

• Force-feeding was therefore treatment of “physical” rather than “mental” disorder and 
therefore not “treatment” which could be given without his consent under the MHA 
(see. S.145) 

• Force-feeding in this case could only be, and was, authorised pursuant to the High 
Court’s inherent jurisdiction

• NB : Where P ineligible and clinicians/AMHP unwilling to make application for admission 
under MHA, application should be made to High Court (preferably also in its capacity as 
the Court of Protection) to determine eligibility and authorise any DOL under inherent 
jurisdiction. 



Guardianship & DOLS
• 2 regimes can complement each other

• Guardian can (s.8 MHA):
(a) Require P to reside at a place specified by the guardian
(b) Require P to attend at specified places and times for the purpose of 

medical treatment, occupation, education or training
(c) Require access to P to be given, at any place where P is residing, to any 

registered medical practitioner, AMHP or other specified person.

BUT: Court of Protection cannot make a decision that conflicts with 
guardianship order (para 3, part 1, Schedule 1A MCA). 



Guardianship with DOLS
Example:

• MCA DoLS in place that prevents P leaving care home

• P frequently absconds

• Nearest relative/ AMHP makes application (s.11(1) MHA) for guardianship
to give local authority/named guardian power to return P to the care home

• Authority for use of force if necessary to return P under guardianship
(s.18(3), s.137 MHA)



MHA Code of Practice

Para 30.14:

“It will not always be best to use guardianship as the way of deciding
where patients who lack capacity to decide for themselves must live. In
cases which raise unusual issues, or where guardianship is being
considered in the interests of the patient’s welfare and there are finely
balanced arguments about where the patient should live, it may be
preferable instead to seek a best interests decision from the Court of
Protection under the MHA.”



Planning care consistently with MM

Two important documents: 

• Mental Health Case Work Section Guidance: Discharge conditions 
that amount to deprivation of liberty (“Discharge Guidance”), 
January 2019.

• Modernising the Mental Health Act: Increasing choice, reducing 
compulsion, Final Report of the Independent Review of the Mental Health 
Act 1983, December 2018 (“MHA Review Final Report”)  
https://www.gov.uk/government/publications/modernising-the-mental-
health-act-final-report-from-the-independent-review 



Planning care consistently with MM (1)

REMEMBER: 

• Judgment in MM rules out discharge to conditions amounting to a DoL. in 
respect of capacitous patients.

• Discharge planning should be active consideration even at the point of 
admission. 

• Need to consider carefully how to devise care plans in respect of patients 
depending on whether they may or may not have decision-making capacity 
in relevant areas at the point of discharge.

• Judgment in MM means that the question of a patient’s capacity to make 
decisions in respect of the conditions of discharge is absolutely pivotal.



Planning care consistently with MM (2)

Therefore, two crucial imperatives for those planning discharge: 

• MUST be able to identify a DoL based on the Cheshire West test; 
this includes an ability to identify those aspects of a particular 
package of care which may cause the package to amount to 
a DoL.

• MUST ensure that there is a rigorous assessment of capacity to 
consent to proposed conditions of discharge



Planning care consistently with MM (3)
Capacitous Patients: 

(Discharge Guidance, p.6) 

• SS would “consider consenting to a s.17(3) long term escorted leave of absence,…, with conditions that require 
constant supervision, if that would be a safe and appropriate way of enabling the patient to continue treatment and 
rehabilitation away from hospital while remaining a detained patient…”.

• “Such a leave of absence would not be permanent,...the Secretary of State will generally only provide his consent for a 
maximum of 12 months at a time and would review the appropriateness of it continuing when the responsible 
clinician applies for an extension”.

• Breach of leave conditions can lead to revocation of leave without need to apply for recall warrant as in the case of 
conditional discharge.

• If risks sufficiently reduced such that conditions amounting to a DoL no longer required, RC can apply for conditional 
discharge.

• Long term s.17 leave will not be agreed by SS simply to test discharge placement where no DoL exists.



Planning care consistently with MM (4)

Incapacitated Patients: 

(Discharge Guidance p.3-5) 

• Patients needing Schedule A1 DoL authorisation for support rather than 
management of risk to others: See para. 4.1, Discharge Guidance.

• Patients needing Schedule A1 DoL primarily for management of the risk to 
the public: See para. 4.2, Discharge Guidance.



Planning care consistently with MM (5)

Options re existing conditionally discharged patients subject to a DoL

(Discharge Guidance, para.5): 

SS can: 
• Amend/revoke condition to prevent arrangements from amounting to a DoL if 

assessment of risk to public permits.

• Recall to hospital on basis that clarification of law is material change of circs and 
consider use of s.17(3) MHA.

• Discharge patiently absolutely. 

• Refer to tribunal to consider amending/removing relevant condition. 



Questions?


